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I thank the Chamber of Mines and the National Union of Mineworkers for the
opportunity to provide a viewpoint on the topic of Administrative Enforcement,
through the offices of Dick Bakker, in his capacity of Chief Inspector with the
Department of Minerals and Energy, Republic of South Africa.

Context and Background

The context of the viewpoint offered here is the experience of the Regulatory
Authority for mining in Western Australia in the decades of the eighties and
nineties, with some extrapolation from earlier times, and from other States and
Countries and their relevant jurisdictions.

I'must state at the outset that Western Australia has no history of the use of
Administrative Enforcement systems of the type contemplated, and therefore no

first hand experience.

We have, however, followed with interest their development and application
elsewhere, most notably in the USA, and have become aware of the effects of

their use.

Proposals to introduce such systems have been raised in Australia from time to
time, but I am not aware of their adoption in any jurisdiction to date, other than
their longstanding use by the police for offences under the road traffic
legislation.

It is also necessary to outline my perspective of the mining scene in South Africa.

T have made only two visits to the RSA mining industry, (1992 and 1997), having
the opportunity to visit deep mines and a large open pit operation. I have not
personally worked in the industry in South Africa.

However I have over many years been in close and regular contact with persons
working in the industry, and have followed the technical journals and
conferences on South African mining technology and practice.

Members of my present Inspectorate staff, (and of staff at operating mines in my
previous career in industry) had first hand mining industry experience in South
Africa.

Since assuming the position of State Mining Engineer in 1984, I have had regular
contact with industry and regulatory persons from South Africa and this has
increased with the MINESAFE INTERNATIONAL CONFERENCES OF 1990,

1993, and 1996.

Our Inspectorate has hosted visits by representatives from the South African
Inspectorate, the National Union of Mine Workers, and the Chamber of Mines.
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knowledge, I have a good general perspective of the problems confronting the
parties involved in the industry, and offer the viewpoints which follow in that
light and in the context outlined earlier.

A final point is that in the views to be expressed I mean no offence to any of the
parties involved, but simply state what I believe to be the case in respect of each
aspect traversed, on the basis of experience, observation, and collected data and
advice from other sources.

ISSUES FOR DISCUSSION

L Whether administrative penalties should be used to enforce th
obligations of individuals. i

2 General operational aspects; (key elements and pitfalls).
3. Is there a better way of enforcing individual responsibilities?

L USE OF ADMINISTRATIVE PENALTIES

Principles

I have to state at the beginning that I do not regard the use of
administrative penalties as an appropriate and effective method for
enforcing the obligations of individuals (or corporations for that matter)
under occupational safety and health legislation,

The philosophical reasons for this are outlined briefly, followed by a
viewpoint on the practical difficulties, and the negative effects of
application of this system.

The first point is the principle or doctrine of separation of powers, in
respect of the executive and the judiciary. It is the function of the
executive, comprising the Government and its agencies, to make and
administer the laws, and of the judiciary to determine guilt and apply
penalties.

Certainly administrative penalties are applied in the case of traffic
offences, and in most such legislation, offences, (such as exceeding the
speed limit), are contraventions of strict liabilities specified in the law.

There is probably no other practical means of dealing with such offences,
given the vast numbers of motorists on the roads operating in an
individual capacity, and the high potential for injury. Very high penalties
(including jail terms) now apply in most Australian States for drink
driving offences, and for serious traffic offences causing injury,
endangering life, or causing death.
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in relation to occupational health and safety law offences are clear cut,
and few can be attributed directly and solely to one individual.

The regulatory officer, in using administrative penalties, is placed as it
were, in the position of being “judge, jury and executioner”. This leads to
difficulties which are outlined below.

The Robens report provides a very lucid and rational exposition of the
fundamental issues in relation to the use of criminal sanctions for
enforcement of occupational safety and health legislation. An extract
from the report is attached. (Attachment I)

In framing its policy on prosecutions, the Mining Operations Division of
the Western Australian Department of Minerals and Energy has taken
account of the Robens viewpoint, (the legislation itself is based on the
widely adopted Robens principles), and also the Department of Public
Prosecutions policy which is essentially that of the Commonwealth; (an
inspectorate paper based on this policy is attached). (Attachment II)

This policy clearly states that not all breaches of enacted law warrant
prosecution action.

Similar principles will need to be considered in the application of any
system of administrative penalties, as such penalties will be applied to a
breach of an enacted law, which is ipso facto a criminal offence, albeit a
summary offence rather than the more serious indictable offence.
Moreover it carried the same onus of proof, “beyond a reasonable doubt”,
rather than “on the balance of probabilities” applying to civil offences.

Practical Aspects

The first and probably the major drawback with the administrative
penalty approach is that it is a system designed to punish (individuals)
after an event, rather than a mechanism to deal with the underlying
causes which brought the situation about. It is inevitably “reactive” in its
application, as opposed to more “pro-active” strategies to be discussed
under Issue 3.

It has the superficially attractive virtue of simplicity in its application, and
unfortunately it is all too readily adopted as the “easy way out”.

This can lead, (and has been shown in other jurisdictions to do so), an
inspector or regulatory officer to believe that a good job has been done if
he has been very vigilant in detailing breaches, (however minor), and has
shown due diligence by racking up a large score of citations.
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regulations rather than those dealing with immediate and high risk issues.
Care has to be exercised here as in some circumstances a “procedural”
breach may have no significant potential for serious consequences, while
in others a complex and less predictable chain of events may result, with
potentially more serious consequences.

The regulatory officer may well be confronted with dilemmas which are
very difficult to resolve.

There exists a very real risk that the application of such sanctions can
become mechanical, or worse, may be inflicted capriciously or evenin a
wanton and malicious manner, rather than with balanced judgement and
strict impartiality.

T accept that there are to be checks and balances in the form of appeal
mechanisms, but if the system is misapplied it may lead to a tangle of

objections and appeal procedures which can tie up officers and lead to
serious deficiencies in the performance of more constructive activities.

A consequence of application of these systems (for example in the USA)
has been the development of an adversarial and litigious relationship
between industry and the regulatory authority.

A copy of a procedure developed by an American company for dealing
with GOVERNMENT INSPECTION is attached for reference.
(Attachment III). It can be seen that the process to be adopted is totally
legalistic and defensive. In no way could there be a relationship
developed by which the considerable resources of the inspectorate be
constructively used to assist the operation to improve performance.

The whole approach is one of “covering the individual and corporate
behind”.

A further deficiency in the proposed approach is the focus on the
responsibility of the individual.

The ultimate responsibility for safety rests with the corporation or mining
enterprise, and it is this corporate entity which has the greatest capacity to
bring about improvement.

It is established that if individuals regularly commit careless or deliberate
breaches of the law or of recognised safe practice, it is only because the
total organisation and its culture has allowed this situation to develop, or
has at least condoned such practices in the perceived interest of
operational expediency.

Where such a culture exists it can really be changed only from within. Itis
almost impossible to impose change in this fundamental characteristic
with external effort applied periodically by third parties.
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employer.

Sanctions (whether prosecution or mine closure) applied to the whole
corporation have been found to be effective in generating the will and
purpose in the corporate body to reform and improve, but these are far
beyond administrative penalties. As will be shown in consideration of
Issue No. 3 there are mechanisms to motivate individuals.

This is not to say that the individual employee does not carry a duty of
care responsibility.

Manifestly an individual does under both enacted and civil law. Every
individual employed by the corporation from the CEO and general
manager down carries the individual’s duty of care.

However in the chain of command or corporate control, various
individuals have superimposed on them, further statutory or corporate
management on supervisory and technical responsibilities.

These principles need to be clearly understood in this context.

If administrative penalties are to be used against individuals, they can not
be quarantined to persons holding positions of corporate or statutory
management responsibility.

An individual employee may commit deliberate, wanton and manifestly
negligent acts, with grave actual or potential consequences, and can not
be therefore exempted from this system of sanctions. Nor is it
appropriate to attempt to have such persons subject to sanctions applied
by the corporation or enterprise. These may be applied vindictively, or
may be ineffectual.

In the case of more serious charges the law normally has to prove intent
(the guilty mind or “mens rea”), as well as the guilty act (“actus reus”).

Some offences are satisfied with negligence instead of “mens rea”.

Some minor statutory offences require proof only of the “actus reus”;
these are called strict liability offences: eg. traffic offences.

The need for this dual onus of proof argues against the application of
administrative penalties for more serious offences, which as noted earlier,
may be at risk of arbitrary and capricious application, unless very closely
monitored and controlled.

Note that an offence can be very serious indeed, with the potential to
endanger many lives, and yet no person is injured in the actual event. The
administrative penalty approach proposed does not appear to be able to
deal effectively with this case.
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Any breach of an enacted law (as opposed to civil law) is automatically a
criminal offence, as stated earlier.

In summary I do not hold the view that substantial and lasting
improvement or reform in safety performance can be effected by bringing
in a system of administrative penalties.

This approach is more likely to lead to evasion and band-aid measures.

Achievement of high standards of safety performance requires enterprises
to operate well above regulatory minimum standards or norms.

The need for change is driven by much more fundamental processes.
Reference is made to these in dealing with Issue No. 3.

Although views have been sought on administrative penalties applied to
individuals, much of the comment above also relates to penalties on
corporations or enterprises, and the system in the USA is essentially so
directed. It does provide for such sanctions against individuals but these
are seldom applied.

2. GENERAL OPERATIONAL ASPECTS

In the light of an acknowledged lack of first hand experience in the
application of such systems, the following commonsense comments are
offered on the basis of derived knowledge and observation.

Operational Aspects
. Penalties can be applied only to clear cut breaches of regulations.

(They could not be applied to breaches of the general duty of care
which warrant prosecution in court, if of sufficient gravity.

In this respect they would be analogous to the on-the-spot fines for
traffic breaches, whereas more serious traffic breaches are dealt with
in court by summons or indictment).

. Offences attracting such penalties must be clearly identified and
codified.

(‘Procedural’ breaches do not warrant this sanction unless deliberate
and repeated or there are exceptional circumstances. It would be
difficult to properly codify such circumstances and subjective
Jjudgement is needed. The gravity of an offence may vary considerably
in relation to the same regulation. This needs to be accounted for,
and the provisions of 5.2 Mandatory and 5.3 Discretionary
recommendations (MOU) appear to be aimed at this.

Footnote:
MOU References are to the Memorandum of Understanding.
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[image: image8.png]A cautionary note; The inspector in examining 5.3(a) to (d), (and
5.3(a) and (b) in particular), would have to commit a great deal of
time and effort to assess these adequately and objectively, and would
require a wide range of competencies, skills and knowledge to be able
to do so. Any finding would otherwise be open to legal challenges.

Of necessity there is an appeal procedure, (Sections 6 and 7), and
these introduce mechanisms which will consume time and resources
of the inspectorate, if implemented.

The concept of a judicial review by a Labour Appeals court is
considered unwise and inappropriate. The matters in question are
matters of law and will generally require expert assistance. Labour
courts are normally concerned with arriving at unsatisfactory
compromises to appease both parties; in contrast to law courts.

In a review by the Chief Inspector under Section 6(2) of the MOU, he
would have to commit substantial personal time and resources to this
Junction, unless the power can be delegated to subordinate senior
officers..

Inspectors will require training in law and procedure, as well as
technical and professional competencies, to operate such a regime
effectively.

(Inspectors will require maturity of judgement in the effective and
efficient allocation of their time, as their role will fall into disrepute if
it becomes largely confined to the issue of citations for offences.

The most effective role for the inspector is to communicate, educate,
advise, and enforce where necessary. The major benefit the
inspectorate brings to the industry should be a value-added function
derived from the overview of the total industry and the gathering
analysis and disseminations of relevant safety data and guidelines on
effective procedure and performance. Application of sanctions such
as closure and prohibition are still readily utilised if necessary, and
generally, as a last resort, prosecution).

Pitfalls

Some of the more obvious pitfalls may be adduced from the
viewpoint outlined to date.

Perhaps the most obvious is that if the process is not applied with
scrupulous impartiality and directed only to serious and culpable
acts or omissions, then the adversarial climate arising as a
consequence, will lead to a loss of effectiveness.

Time and effort will be devoted by corporations to “protective
measures” rather than effective pro-active safety management.
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too involved in scoring a tally of citations as a demonstration of
diligence on their part, rather than a more constructive use of their
finite and ultimately limited resources.

A further matter of importance is whether administrative sanctions
are to be applied by an inspector on the basis of his findings during
inspections, or by means of investigation of complaints.

In the former case, the process is somewhat “hit or miss”, as
inspections are essentially only a periodic sample of the operation,
and can not give a comprehensive coverage.

The risk with responding to complaints is that there is a potential
for much time to be consumed responding to vexatious
complainants or wrongly motivated complaints.

IS THERE A BETTER WAY?

Preliminary

The following comments are made on the basis of experience in the
Western Australian mining industry, from the mid-eighties to the present
times.

Up until the decade of the nineties, the mine safety legislation in WA
followed the traditional prescriptive format which derived from the
United Kingdom.

There were a number of deficiencies with this empirically based
legislation, including the problem of continuing amendments to cope with
advances in technology, but perhaps the major defect was that so much
was left to the decision, discretion or direction of the inspector.

This may well have been appropriate and indeed was no doubt necessary
in the latter half of the 19th century. So great, however, had been the
involvement of the inspector that the culture became pervasive that safety
in the mining industry was essentially the responsibility of the regulatory
authority; (the inspectorate).

With the progressive recognition of the Robens’ principles of joint
employer and employee responsibility for safety, it has become self
evident that an inspectorate can not unilaterally compel safe performance
in the industry.

Real and lasting progress can be made only when the industry, at all of its
component levels, recognises that safe operation is an integral part of the
production process and must be managed by the participants in a
framework of full consultation, participation and co-operation. The
inspectorate then operates more as a catalyst.
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The legislation in Western Australia, is based on the principles of duty of
care espoused by Robens, for all parties involved.

The primary and the ultimate responsibility remains with the employer, in
particular the principal employer, but the role of specified statutory
responsibility for essential command and control positions is retained.

The inspectorate has comprehensive powers to inspect, stop work, direct
improvements and prosecute where necessary, but its role is emphatically
not to take primary responsibility for managing safety in mines, To do
this can lead to an abrogation of responsibility by the mining enterprises.

Against this background, it is a matter of record that there has been a very
great sustained improvement in safety performance across the industry in
WA both in the long term, and in particular in the past decade.

There are some qualifiers to this statement. Rapid improvement is not
difficult to demonstrate when starting from a bad base, but improvements
year by year are now made on a respectable performance base.

That is not today that there is any room for complacency. The industry
and the inspectorate recognise that there is very great scope for continued
improvement, and constant effort and vigilance are required.

The industry is heavily weighted to surface mining, and the underground
sector does not have the same level of challenges as does the extensive
very deep level mining which predominates in South Africa. However it
has its own particular difficulties, including great geographical spread,
rapid expansion and diversification, and a lack of experienced miners,
supervisors, and managers, brought about by that rapid and continued
expansion.

Experience has shown that whatever the difficulties, the application of
appropriate strategies will work, if the corporate will is generated and
maintained. A high degree of demonstrated top level corporate
commitment and leadership is essential.

The role and operation of the inspectorate has changed and evolved with
the development and implementation of the new legislative approach.

Over the past decade the inspectorate has developed an increasingly
comprehensive series of guidelines on occupational health and safety
issues and practices which provide much more information on good
practice than can be contained in regulations.

Indeed, with much of the new regulations being written in enabling or

performance based format, guidelines are essential to promote
widespread understanding and application of good practice.
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Practice (ACOP) developed in the UK. They are developed on a
tripartite basis and endorsed by the Mines Occupational Safety and
Health Advisory Board.

Walk-through inspection is progressively being replaced by the use of
audit systems, carried out by small teams from the inspectorate.

The primary audit function is comprehensive audit of safety management
systems across the enterprise.

This is supported by a series of high impact function safety audits each of
which examines the conduct of critical operations in a “vertical” scan
through the enterprise.

The industry reaction to this process has been positive. The process
involves managers, supervisors and employees at all levels, and provides a
structured report and feed back on both deficiencies and on positive
aspects.

Some traditional inspection activities will be maintained at small
operations and on particular aspects of operations where warranted.
Complaints are still dealt with specifically, as are serious and fatal
accident investigations.

Enforcement procedures are still required, but emphasis is placed on
prevention rather than on punishment after identification of breaches.
That is, action to remedy deficiencies before injury or harm to health -
occurs.

Corrective action is still regularly applied by inspectors. Mines or portion
of mines operations are closed down, and equipment is stood down until
deficiencies are rectified.

In recent years several hundred such actions have been reported each
year, but the frequency is diminishing, indicating improved performance.

Prosecution action is still required from time to time, but rather than
being directed at the individual miner, supervisor, or certificated manager
(as was the general practice in earlier times and under the previous
legislation), the focus is now generally on the employer, (normally a body
corporate), where a substantial and negligent breach of the duty of care is
identified and established. Such prosecutions have been carried out, not
only where death or serious injury has resulted, but in cases where
persons have been put at serious risk due to such breaches.

Action is sometimes still required against individuals, but bressure on the
corporation has proved to be the most effective strategy.

11



[image: image12.png]Where a pattern or a trend of poor performance or “near-misses” is
evidenced, senior corporate officers are counselled at the inspectorate by
the Chief Inspector and his senior staff. This has been found to be very
effective in generating improvement in a timely manner.

In terms of dealing with serious breaches by individuals holding positions
of statutory responsibility, the most powerful sanction available to the
inspectorate is to move to have the individuals’ certification suspended or
cancelled.

In several cases where managers (both statutory and corporate
appointments) have been directly and immediately negligent and
prosecutions have resulted, the individuals concerned have been
summarily dismissed by the senior corporate management.

The range of sanctions currently available has been found to be adequate
where enforcement is required, and is therefore considered to be more
effective in application and effectiveness, as compared to the
administrative penalty approach.

A final point is the increasing improvement in the consultation process
engendered by the new legislation.

Beyond any doubt, the very great increase in involvement of the
workforce across the board, (including elected safety and health
representatives and committees), has facilitated promotion of safe
practice and improvement in performance. The inspectorate goes to
some pains to involve the employees in inspections and other processes.

Although there has long been a common law right for individuals not to
have to work in an unsafe situation, and the old legislation (as does the
new) contained an obligation not to do so, but rather to report the
situation, the deliberate acceptance of unsafe systems and practices is
rapidly being recognised as aberrant and totally inappropriate.

The industry generally, and the inspectorate, have been greatly assisted by
the sustained and high quality input to improved safety management from
the WA Chamber of Minerals and Energy. Many joint initiatives on

training and seminars and publications have been successfully carried out.

The inspectorate has recognised that the major resource it can provide to
industry is the overview of the industry available to it, and the very great
aggregation of data and information deriving from analysis of that data,
which it can and does disseminate to industry.

In brief, the inspectorate is becoming recognised as a resource to be used
in improving safety performance, rather than as a quasi police force
engaged in compelling it.

A listing of some of the major factors impacting oh improved safety
performance is appended. (Attachment IV)
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An examination of Section 2 ADMINISTRATIVE PENALTIES of the
MEMORANDUM OF AGREEMENT appears to indicate that the
proposed system will perpetuate the concept or belief that it is the
inspectorate’s role to compel improved safety performance by these
mechanisms.

“Inspections and the inspectorate’s use of its powers ........... viewed as the
primary mechanisms for bringing about improved health and safety ...........

[2(0)].

Further, “....criminal sanctions for negligent or deliberate acts causing injury
or death” appears to imply that such actions which may have created an
immediate risk but did not have those consequences are less serious, and
therefore attract the more perfunctory sanction of an administrative
penalty.

A further point is adduced in relation to Section 3
DECRIMINALISATION sub-clause 3.2.

It should be noted that regulations can never be framed to codify the full
duty of care owed by an employer.

Circumstances can arise which were not contemplated by the framework
of regulations, and a breach of the duty of care may still be found. It is
conceivable that this could be the case even where the enterprise may
have a standard apparently higher than that in regulations.

In summary, I believe that adoption of this system may appear to provide
a “quick and easy fix” where justice is seen to be done by a mechanistic,
albeit “rationed” system of defined penalties.

There is a risk of entering into the situation where “justice rationed is
justice denied”.

Where an offence is serious enough to warrant legal sanctions, the
investigation should be thorough, and the courts should determine the
guilt and the penalty.

A final point; in recent experience two corporations have pleaded guilty
to charges of breaches of the duty of care and have been fined 50% and
60% of the maximum penalty.

This result reflects not only the thoroughness of the investigation and the
competency of the prosecution case, but I believe, a more responsible
corporate attitude to the employer’s responsibility.

The consequences of these actions includes a thorough review within the
corporation of the capacity, competence, and performance of statutory
and corporate management appointments. Substantial corporations value
their standing and reputation in the industry.
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[image: image14.png]I hope that this somewhat lengthy treatise is of assistance to all of the
parties involved and take the opportunity to wish you well in achieving the
most effective legislation and results in this critically important task.

g e

JM Torlach
STATE MINING ENGINEER
DEPARTMENT OF MINERALS AND ENERGY WA

ZMES69QY/R
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