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The perspective provided in this paper relates to the involvement of contractors
in the mining industry in Western Australia, and the regulatory considerations
reflect the provisions of the Mines Safety and Inspection Act (1994) and
Regulations (1995). That said, the general thrust and substance is common to
contractor management in any environment-and under any regulatory
jurisdiction. Personal viewpoints on some key aspects of the process are also
offered, and these are identified as such.

THE EXPANDING ROLE OF THE CONTRACTOR IN MINING

The percentage of the workforce directly involved in mining operations and
employed by contractors has increased rapidly during the past decade, from
some 20% to over 40%. If this trend is maintained then employees of
contractors will predominate in the workforce by the turn of the century.

This trend reflects a major change in the approach across industry in the
structure of its workforce. In the past contractors were brought in principally for
two functions, initial development and construction, and also to carry out
periodic short term or specialist functions, generally of an intermittent nature.

Civil construction, whether or not on mines has normally been undertaken on a
contract basis for many years, and preliminary mine development (whether
surface or underground) has also been a recognised contracted function.

The use of contractors for the specialist, intermittent or short term functions,
(and it must be said for some of the more difficult, dirty, or ‘nasty’ work), has
continued and in fact is also generally increasing.

However the thrust is now towards contracting out major elements of the
ongoing development and production process, and in some cases the total
operation on a ‘turn-key’ basis.

The contracting out process was a logical development in the case of widely
distributed and relatively short mine life gold operations which have proliferated
in the past decade, but the approach has now been increasingly adopted in the
longer term base metal operations.

It is worth noting that the maintenance functions, (electrical mechanical etc), of
operations are now being contracted and engineering support is also being
outsourced.

The operational and economic flexibility of ‘contracting out’ is not confined to
the mining industry but is increasingly a strategy adopted by the general
spectrum of industry, business and government. Some personal viewpoints on
this process are provided later in the paper.
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A fundamental point to be made in relation to the essence of the legislation, (the
obligations of the general duty of care), is that no differentiation is made in
relation to corporate or business relationships in respect of application of the
legislation.

All persons working at a mine from the general manager down are, (except in
the rare circumstance of the individual owner), employees or self-employed
persons who carry the duty of care of an individual which attaches to that status.

In the management and stpervisory structure, individuals carry additional
responsibility by virtue of their appointment to statutory or corporate positions
of authority. The statutory appointments are normally made by the principal
employer, but corporate appointments may be made by any employer (for
example a contractor engaged by the principal) at the mine.

Thus, under the legislation, the chain of responsibility of the principal employer,
(as the body corporate or natural person which owns and operates the mine), is a
continuum throughout the enterprise.

There are no barriers nor discontinuities to the application of the law at the mine
deriving from the corporate structure, or from commercial arrangements entered
into by the principal employer and any contractor.

It is important to note that the term ‘principal employer’ is a particular case of
the general term ‘employer’, in accordance with the definitions in the Act.

The relationship between the principal and any contractor and his employees is
covered in Section 9 sub-section (3) of the Act and in sub-section (6), for those
who may wish to examine the MINES SAFETY AND INSPECTION ACT 1994.

The Principal and the Contractor’s Roles and Obligations

The contractor, upon entering into a contract to carry out work at a mine,
assumes the full responsibility (as an employer) for his employees under the duty
of care. The principal employer retains an overarching responsibility for his own
and all contracted personnel engaged by the enterprise.

Any employer or self-employed person working as an individual has the
obligations prescribed in Section 12 of the Act.

The contractor should in particular ensure that matters of control referred to in
Section 9 sub-section (3) and (6) are fully defined and confirmed in writing. The
principal obviously also must ensure that all responsibilities and control
functions are defined and confirmed in the contract, and on an ongoing basis to
accommodate any variations and extensions.

The contractor should be fully conversant with specific obligations contained in
the regulations, and in particular those for which any employer, or each
responsible person has the obligation.
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(a) the principal employer at the mine
(b)  any other employer at the mine
(c)  the manager of the mine

Where the term ‘each responsible person’ is-used, the obligation rests with each
or any of those persons, as it may apply to the task or activity.

Some obligations are attached specifically to the manager although he will
generally exercise control of the function through sub-ordinates, whether they
are directly employed by the principal employer, or through contractors.

Although the principal employer is ultimately responsible for the totality of
operations at the mine, the principal employer is referenced specifically in the
obligations contained in some regulations, as in part the obligations may need to
be met prior to appointment of the manager; (for example geomechanics
appraisals prior to mining which may be done in the exploration phase).

The contractor has obligations in relation to plant which he provides or uses.
The principal employer has an overall obligation under Part 6 of the Regulations
both for his own plant and for that supplied and used by the contractor. In brief
the principal is required to ensure that the contractor brings in only equipment
which is fit for purpose and properly maintained.

Competencies in operating equipment and carrying out other critical tasks are a
prima facie responsibility of the contractor as an employer, but the principal is
deemed to be the employer of all personnel, and has to take reasonable
measures, (as in the case of plant), to ensure that duty of care obligations are
met. :

Integration of the contractor, his employees and activities into emergency plan
systems and response procedures is also critically important.

Of paramount importance is the establishment of an effective communication
system, particularly where there is a number of contractors engaged at an
enterprise.

The reference is not only to the essential communications required to operate on
a daily basis, but the effective dissemination of information from internal and
external sources on occupational safety and health, which is a component of the
employer’s duty of care; (Section 9(1)(b) of the Act).

Particular attention should be paid to the requirements of Section 44 of the Act
concerning management appointments, as in some cases employees of the -
contractor may be appointed under this provision.
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Management appointments

44(1) A principal employer, manager or other person authorised for the purpose
who appoints a person to perform duties or assist that person to perform duties
imposed under this Act must make the appointment in writing and must provide the
person appointed with a written summary of responsibilities and duties.

(2) A registered manager must appoint or ensure the appointment of such
competent persons as are necessary to assist the registered manager to carry out his
or her duties under this Act and, except where this Act or the regulations require the
appointment to be notified in some other way, must record the facts and nature of
each such appointment in the record book.

(3) A person who is appointed as provided in subsection (1) or (2) must, within 7
days of the appointment, acknowledge his or her appointment by signing -

(a)  therecord book next to the record of the appointment;
and

(b)  the instrument of appointment if there is such an instrument.
(4) A person who contravenes subsection (1), (2) or (3) commits an offence.

The above will relate also to contractors carrying out exploration activities, and
the two different situations provided for in Section 47 of the Act should be noted.
(The control of exploration activities may be placed under the registered manager if
those activities take place on or adjacent to an operating mine, if the principal
employer wishes to do so, but must otherwise be under the control and direction of
the exploration manager for the State appointed by the principal).

It is essential that control mechanisms in the contract are conformable with the
authorities and responsibilities of statutorily appointed managers and
supervisors.

It should be noted that maintenance of routine health surveillance of employees
required under the Act is the direct employer’s responsibility. However
particular targeted monitoring may be required to be carried out by a directive
from the Inspectorate to the registered manager at a mine, and this may cover all
employees including those employed by contractors.

The coverage given here on legislative obligations is not exhaustive but is
sufficient to highlight some key issues.

SOME PERSONAL VIEWPOINTS ON CONTRACTOR MANAGEMENT

As noted earlier, contractors vary widely in scope of activity from very large scale
down to self-employed individuals providing a specialist service.
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In some discussions on contracting an arbitrary distinction is made between
contractor’s working as part of the production process, and stand alone activities
such as construction. -

No distinction is made under the legislation. The principal remains responsible
for the overall control of the activity.

Vesting this responsibility in the principal is a deterrent to engaging sub-standard
performers (in respect to safety) and to the general abdication of responsibility.

Induction

This is an important component of the safety management system but it is only
the beginning of the process and not an end in itself. In some quarters the
perception lingers that completing induction meets the full duty of care
obligation to employees in respect of training. The system developed by
MARCSTA is considered to be of a good standard both in content and assurance
on delivery.

This leads on to further site specific (or operations area specific) requirements,
and does not substitute for the full spectrum of competency training and
assessment for persons, for the total scope of the work.

An adequate general induction remains a standard requirement for all
contractors’ employees, from individuals to large project teams.

Contractor Assessments

It is considered appropriate, in assessing tenders, to give priority to determining
the effectiveness of the contractors’ systems, the demonstrated application of
these systems, their safety management training, and their recent safety and
health management performance.

In brief, the principal should put in place procedures to determine at the tender
stage, (if not at the pre-qualification stage), whether the contractor is able to
demonstrate a capacity to manage safety to a standard and in a manner which is
conformable with those of the principal. This presupposes that the principal has
himself an adequate system operating to a high standard.

If the principal does not have the in-house capacity or experience to assess the
contractors’ tenders effectively, assistance is available from consultants. The
NSW Minerals Council has circulated draft guidelines to assist the process of
contractor OHS management for NSW Mines.

Assessment procedures vary but much more is required than a desk top review of
documentation.
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Obviously a number of these issues have implications for due diligence in ensuring
legislative compliance, and some can not be resolved (or finalised) at the pre-
qualification or tendering stage, but all should be considered at that stage.
¢ Uniformity of process, and conformability with company standards and
systems; (it is assumed that all will meet or exceed the regulatory
minimum requirements).

¢ Maintenance of accident and injury and high potential incident reporting
systems.

e Assurance on personnel competency assessments and required
certifications.

¢ Assurance on adequacy and condition of contractor’s plant.

¢ Integration of emergency preparedness and response systems.

e Communication systems and records; (in particular those required by law).
e Involvement in consultative safety mechanisms.

¢ Capacity of contractor to provide and maintain occupational hygiene
services, or interlinking with company capacity and systems.

* Provision by the contractor of a safety management plan for the proposed
operations; (this may be a generic plan with provision for site or
operation specific elements).

¢ Conformability with the principal’s system to be determined.

e Agreed system of inspections and audits by or on behalf of the company;
(principal).

e Compliance enforcement and disciplinary procedures.

¢ Control mechanisms in the contract are conformable with the authorities
and responsibilities of the statutorily appointed managers and supervisors.

¢ Assurance of due diligence in statutory compliance, by contractual
commitment.

e Assurance that the costing and structure of the work system allow for a
margin of safety to be built in respect of release of operators and
supervisors for training, safety consultation and supervisory relief etc.

o The rdstering and structure of shifts, shift cycles, and relief breaks, to
provide for a safe system of work.
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transport to ensure the health and well being of the workforce under the
shift cycles and rosters set up.

 CONCLUSION

From the above it should be evident that in an efficient and safely managed
operation, the use of contractors should simply consist of a ‘seamless’ extension
of that operation.

It is necessary to add that in some cases, enterprises may have to adapt to meet
the standards achieved by the contractor.

The mechanisms and processes discussed are fully applicable to all arrangements
for sub-contracting.

A final cautionary note is appropriate.

The process of down-sizing and outsourcing has resulted in development of a
potential for adverse consequences, with impacts ranging from minor to critically
serious.

These include:

e loss of corporate memory in terms of both hazard identification and risk
management;

e constraints on the capacity of the principal to recruit, train, and retain
technical and professional and supervisory staff; (so much of these
functions are now contracted out);

¢ loss of corporate depth in engineering expertise, particularly electrical,
mechanical and process; (outsourcing loses this depth and continuity from
the corporation).

In summary, some corporations have retained and built up a corporate
management structure, but have lost the in-house technical and professional
structure which carries out the work.

Assurance of quality and integrity may be less certain where outsourcing is
extensive and ongoing.

The content of this paper is far from an exhaustive treatment of the subject, but
should meet the objective of providing a perspective on some of the essentials, as
noted earlier from both a regulatory and a personal perspective.
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