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A BRIEF BACKGROUND

The proclamation of the Mines Safety and Inspection Act and Regulations took place in
December 1995.

This is a completely new Act, rather than a rework or a modification of earlier Acts, which
process has generally characterised the development of such legislation over the past century.
Moreover it covers both the metalliferous and coal mining sectors, replacing the separate Acts
which had existed since 1906, and now also encompasses exploration activity.

The compilation of the drafting instructions for both the Act and its regulations was attended
by a broad based industry consultation process of unprecedented scope and intensity.

When the Bill progressed through the Parliament it received total, indeed fulsome, bi-partisan
support, which reflected the level of consensus reached in consultation on its development.

The entire process to develop, draft, review and redraft, enact and proclaim was completed in
two years.

This compares very favourably with the glacial progress which attends most legislative
development. !

THE ACT

The fundamental principle of the Act is the general duty of care for employers, employees,
self-employed persons and manufacturers, importers, suppliers and constructors.

These duties are not absolute, but are qualified by the term “reasonably practicable”, which is
defined in the Act to take account of the level of hazard and the degree of risk, and the state of
knowledge pertaining to these, and the availability suitability and cost of removing the hazard
or mitigating the risk.

In brief, the qualifier is the obligation to carry out risk management.

This obligation is underpinned specifically in major elements of the regulations supporting the
Act.

Whereas the Act does cast particular duties and responsibilities on persons holding specified
management and supervisory positions, those persons assume that responsibility on behalf of
and on the authority of, the owners, or principal employer. The Act makes it clear that the
ultimate responsibility is vested unequivocally in the employer. Certification for these
positions is currently under review.
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systematic health surveillance for his employees. Its primary focus is thoracic, but provision is
made for setting up a health protective regime where groups of persons may have exposure to
identified hazards warranting particular attention.

Provisions are included to require and facilitate consultation with and involvement of the
workforce in the process of hazard identification and risk management.

This includes processes for election and training of Safety and Health representatives,
formation and operation of Safety committees, and mechanisms for resolution of issues.

The obligation to report to the inspectorate accidents involving injury has been extended to the
reporting of any incident which had the potential to cause personal injury or serious damage.
This process widens the collective industry experience, as the Inspectorate is able to collect,
collate and disseminate this information.

An advisory Board is established under the Act to enable government and industry
representative groups to develop standards, policies, and guidelines and to provide for input
on the development of legislation and its administration,

Executive authority for the legislation is vested in the Minister for Mines and the Board makes
recommendations to the Minister on matters requiring government decision and action,

This Board performs a similar function for the mining industry to that which the WorkSafe
WA Commission does more broadly for all industry in the State.

Liaison and parallel standards are maintained by inclusion of a WorkSafe Commission member
on this Board, and a Memorandum of Understanding between Department of Minerals and
Energy and WorkSafe WA, which are the Departments administering the respective Acts.

Both bodies generally adopt national standards but there is discretion to allow for variations
where this is deemed to be appropriate or necessary.

THE REGULATIONS

The Regulations supporting the Act differ in a number of important characteristics from those
it replaced.

. Most sections are written in the enabling or performance based format. That is, the
general obligation is stated but it does not take the form of a minimum standard to be
achieved, thus potentially limiting the obligation. This is entirely consistent with the
duty of care concept.

. With the single exception of the certification of winding engine drivers, (and of those
capacities requiring national accreditation such as crane drivers, riggers and
scaffolders), all licensing and certification for operator competencies has been removed
from the regulations. The development, assessment and maintenance of all other
operator competencies are matters for the employer to manage, within his own
workforce.
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importers, suppliers and erectors alike to do the following:

- identify hazards associated with the design and operation of the plant;
- assess the risks associated with those hazards;

- take every reasonable means to eliminate the risks, or to protect users from
exposure to the hazard and consequences of the risks.

(The obligation includes the supply of information on the proper operation of
plant.)

. There has been an almost complete removal of requirements for action to be taken “as
the inspector directs, requires, permits etc ---”,
The inspector is still vested with the authority to direct remedial measures or to stop
work in hazardous situations, but there is a step back from the perception of the
inspector controlling operations.

The nature of this legislation is such that it does not merely allow, but requires mining
enterprises to drive towards the goal of self regulation,

Self regulation does not imply an absence of regulation, but rather performing at a standard
well above the minimal levels or norms which are generally a feature of the more prescriptive
elements of some regulations.

Insofar as most of the new regulations are written in enabling terms, they place no limit on the
obligation, and so complement the general duty of care in the Act.

In summary the legislative framework is generally consistent with the Robens Principles.

A comprehensive framework of guidelines has been developed to assist the industry in
compliance with the legislative obligations, and an electronic database is also available.

THE FUTURE ROLE OF THE REGULATORY AUTHORITY

The role of the Mining Operations Division of the Department of Minerals and Energy in
Western Australia will continue to change to meet the requirements of the industry and the
community within which it operates.

It is of critical importance that the industry makes the transition from reliance on a high level
of detailed official “supervision”, whether as a perception or reality, to operating relatively
independently at high standards of performance, with the Inspectorate moving increasingly
into an auditing, or quality control monitoring mode, for the majority of operations. This is of
the essence of the self regulation vision for the future.

The Division has over the past decade allocated more of its resources to assisting with
education and training, collection, analysis, and dissemination of data and information, and
developing a greater focus and capacity within the industry on occupational health,
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and its Inspectorate has recognised the need to develop and maintain in its staff high levels of
competencies and expertise in the fields in which it expects industry to perform effectively.

For its part, the industry has taken initiatives which are planned to ensure that the Government
and the regulatory authority are aware of and responsive to the industry expectations.

Whereas it is generally recognised that it is time for the regulatory authority to let go the reins,
in respect of reliance on detailed and specific directions to enterprises, this does not mean that
intervention strategies and actions will not be required of the Inspectorate from time to time,
in particular circumstances.

The Inspectorate has the advantage of a complete overview of the industry and an important
function is to collect, collate and analyse information on hazard identification and risk
management and to disseminate the findings widely, as was indicated earlier.

The dissemination of collected reports of critical incidents, as well as those involving accidents
to persons, is an essential function for the Inspectorate.

However it must be recognised that the resources of the Inspectorate are limited in practicable
terms, and are much less than the aggregate resources of the industry. The in-depth analysis
described by Kletz in his book (“Learning from Accidents in Industry”) will remain the
province of enterprises in the industry.

The pressure on suppliers and manufacturers to meet their obligations under the duty of care
must come from the industry, with appropriate support from the Inspectorate. The
Inspectorate does have a major role to play in the joint development of standards.

The Inspectorate maintains several computer based data recording and analysis systems.

A system has been established to record the data deriving from the mine workers’ health
surveillance program introduced with the new Act.

A major initiative is currently being implemented which will upgrade and consolidate the total
IT system for the Division.

The CONTAM system (which records exposure data) is being revised and upgraded and will
correlate with the Mine Health Surveillance System.

The Inspectorate is moving to an auditing approach in its primary role of monitoring the
performance of the industry.

The method adopted is a structured system, with a broad safety management audit, to be
carried out at each enterprise on a yearly or two to three yearly basis. This will be supported
by a series of specific audits on identified high hazard potential or problem areas at mining
operations.

This approach allows more effective use of the resources of the Inspectorate and allows for
the fact that dealing with minor specific anomalies is properly the function of the workforce
and management of the enterprise. It ought not to be necessary for the inspectorate to have to
deal with what are in fact the trivia in daily operations.
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the support and direction provided to the industry in the field of occupational health and safety
by the major industry association, the Chamber of Minerals and Energy.

Many joint initiatives have been planned and implemented by constructive cooperation
between the Chamber and the regulatory authority.

The extent to which self-regulation is achieved will be determined by the capacity generated in
the industry and the will to achieve that status.

The progressive relinquishment of elements of the regulatory role can progress only at the
pace at which the industry demonstrates this capacity.

JM Torlach
STATE MINING ENGINEER

16 February 1998
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