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DISCUSSION PAPER

ROLES AND RESPONSIBILITIES OF EMPLOYERS,
EMPLOYEES AND GOVERNMENT

KEY DELIVERABLE

To agree amongst all stakeholders on a best practice strategic framework articulating
the roles and responsibilities of employers, employees and government in achieving
satisfactory mine site health and safety. This framework will be used as a guide to
ensure consistent effective and efficient achievement of mine site health and safety
goals.

PRELIMINARY

The “Robens Report” (SAFETY AND HEALTH AT WORK) produced by the
Committee chaired by Lord Robens in the United Kingdom in July 1972, clearly
articulated the responsibilities of the several parties.

It is instructive to recapitulate some of the fundamental points made in this landmark
report, the findings and recommendations which are as valid and appropriate today as
they were 25 years ago.

This extract (Chapter 1 Para 13) is relevant to the proposal to develop a strategic
approach to safety improvement.

“But safety is mainly a matter of the day-to-day attitudes and reactions of the
individual, and whatever the total picture the fact is that serious accidents at
work are rare events in the experience of individuals. Even rarer is personal
awareness of the more subtle hazards of insidious diseases which manifest
themselves long after periods of exposure in an unhealthy working
environment. Many practical implications flow from this. Perhaps the most
important is that if individual experience is not in the normal course
conducive to safety awareness, then safety awareness must be deliberately
Jostered by as many specific methods as can be devised. We believe that more
effective safety awareness in industry and commerce can only be developed by
an accumulation of influences and pressures operating at many levels — that of
the boardroom, the senior manager, the supervisor, the trade unions, the
worker on the shop-floor — and operating in a variety of ways through
education and training, through the provision of better information and
advice, through practical, cooperative organisation and action, through legal
sanctions where necessary, through research, publicity and so on. There is no
single panacea and there are no simple short cuts. Progress in this field will
rarely be dramatic. But we believe that by patient and unremitting effort it is
possible to raise the status, so to speak, of the subject of safety and health at
work in the minds of individuals.”
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“The matter goes deeper. We suggested at the outset that apathy is the greatest
single contributing factor to accidents at work. This attitude will not be cured so
long as people are encouraged to think that safety and health at work can be ensured
by an ever-expanding body of legal regulations enforced by an ever-increasing army
of inspectors. The primary responsibility for doing something about the present
levels of occupational accidents and disease lies with those who create the risks
and those who work with them. The point is quite crucial. Our present system
encourages rather too much reliance on state regulation, and rather too little on
personal responsibility and voluntary, self-generating effort. This imbalance must
be redressed. A start should be made by reducing the sheer weight of the legislation.
There is a role in this field for regulatory law and a role for government action. But
these roles should be predominantly concerned not with detailed prescriptions for
innumerable day-to-day circumstances but with influencing attitudes and with
creating a framework for better safety and health organisation and action by
industry itself.”

This point is underlined at the close of Chapter 1 (Para 41).

“The most fundamental conclusion to which our investigations have led us is this.
There are severe practical limits on the extent to which progressively better
standards of safety and health at work can be brought about through negative
regulation by external agencies. We need a more effectively self-regulating
system. This calls for the acceptance and exercise of appropriate responsibilities at
all levels within industry and commerce. It calls for better systems of safety
organisation, for more management initiatives, and for more involvement of
workpeople themselves. The objectives of future policy must therefore include not
only increasing the effectiveness of the state’s contribution to safety and health at
work but also, and more importantly, creating the conditions for more effective self-
regulation.”

The role of management (Chapter 2 paras 46, 47, 48) outlined by Robens is now generally
recognised but not always carried out.

The involvement of employees is emphasised (Chapter 2 Para 59).

“We have stressed that the promotion of safety and health at work is first and
Jforemost a matter of efficient management. But it is not a management prerogative.
In this context more than most, real progress is impossible without the full
cooperation and commitment of all employees. How can this be encouraged? We
believe that if workpeople are to accept their full share of responsibility (again, we
are not speaking of legal responsibilities) they must be able to participate fully in the
making and monitoring of arrangements for safety and health at their place of work.
Moreover, if the new inspection approaches which we discuss in subsequent
chapters are to work, increasing reliance will have to be placed on the contribution
that workpeople themselves can make towards safety monitoring.”

The introduction of a statutory requirement to consult is recommended; (Chapter 2 Para 70).

Performance based regulations and codes of practice are advocated, with reliance on detailed
prescription only where essential; (Chapter 5 Paras 142-154).
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“What should this role be? It is not enough to think in terms of ‘ensuring
compliance’ with minimum legal requirements. Whatever the means adopted, this
concept is too narrow and restrictive. Inspectors should seek to raise standards
above the minimum levels required by law. They should advise on better
organisation. They should be concerned with the broad aspects of safety and health
organisation at the workplaces they visit, as much as with those narrow aspects
which may have been made the subject of detailed statutory regulations. We believe
that, as a matter of explicit policy, the provision of skilled and impartial advice and
assistance should be the leading edge of the activities of the unified inspectorate.
We do not mean by this that the inspectorate should attempt to provide services
which employers can and should provide or pay for themselves. Nevertheless, we
think that there is considerable scope, even within limited resources, for the
development of high quality advisory and consultancy services that would utilise and
apply the great store of experience and expertise that has been built up within the
inspectorates.”

“New types of inspection such as safety audits in depth, and team visits” are advocated;
(Para 212).

The proposed approach is summed up in Para 215.

To sum up, we recommend.:-

(a) That the new inspectorate should be geared to an explicit policy which has as
its prime objective the prevention of accidents and ill-health and the
promotion of progressively better standards at work through the provision of
information and skilled advice to industry and commerce.

) That the provision of advice, and the enforcement of sanctions where
necessary, should continue to be regarded as two inseparable elements of
inspection work.”

The implications of the design and manufacture of equipment, and in particular ergonomics
considerations, are dealt with in Chapter 11; (Paras 346-354).

Other important aspects such as Occupational Medicine (Chapter 12), Training (Chapter 13),
Research and Information (Chapter 14) and Statistics (Chapter 15) are traversed.

All of these issues are of direct and immediate relevance to the objective of developing a
strategic framework involving all of the stakeholders in moving to achieve the common goal
of excellence in safety and heatth performance in the mining industry, and are referenced for
information of stakeholders.
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COLLECTIVE RESPONSIBILITIES
Legislative Framework

While it is widely recognised that achieving excellence in safety consists in operating at
levels well above regulatory norms and baseline standards, (in effect developing continuous

improvement internal or site-owned controls), it is essential to have a legislated platform

established as a clearly understood framework on which to build, as well as a means of bring
substandard operations to account.

The legislation must be developed in full consultation with all parties if it is to operate
effectively, and be recognised as appropriate by the wider community from which the
mining workforce continues to be drawn.

The tripartite mechanism, exercised through a formally (statutorily) established advisory
group or board, is essential to the process of framing legislation.

A schematic of the process is illustrated in Figure 1. This process can be considered to be
generic.

Each of the stakeholders is required to ensure that persons with appropriate skills,
experience, and capacity represent their interests in this process.

Employers: Industry bodies such as the Chamber of Minerals and Energy
and Minerals Council of Australia.

Employees: Trade Unions representatives nominated from peak councils
and/or other elected or nominated employee representatives.

Government: Regulatory authorities.
Safety and Health Promotion and Development

The collective input of stakeholders to safety and health advisory bodies or boards is
required not only to frame legislation, but to continue to promote:

= Development of codes or practice, guidelines, and standards.
L] Research and inquiry into safety and health issues.

L] Education and training initiatives in safety and health.

u Distribution of information.

These mechanisms are aimed not only at ensuring that the best scope and quality of input is
drawn upon, but also that the outputs have the necessary support and credibility throughout
the industry to deliver the required outcomes in standards and performance.

A primary goal for the National Mining Safety Taskforce is to evolve strategies to promote
and coordinate the collective initiatives of the several states at a national level.
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Employers have a networking capacity through the State industry bodies and the Minerals
Council of Australia (MCA).

Employees are broadly represented by the major mining unions, and also through peak
councils at the State and National levels, and in some areas by elected employee
representatives.

The Government (Regulatory Authorities) has a long established network through the
Conference of Chief Inspectors of Mines (CCIM) which is set up under the Australian and
New Zealand Minerals and Energy Council, (ANZMEC).

As each State operates under its own regulatory jurisdiction, a considerable degree of
reliance will need to be placed on communication through established tripartite bodies or
boards in the several States, and where no appropriate tripartite forum exists, it will be
necessary to set up effective mechanisms for liaison and communication.

It must be recognised that although the regulatory authorities have a comprehensive
overview of the industry in each State, the collective resources available to Employer
stakeholders (with capacity to draw on major industry enterprises), substantially exceed
those of the Government and Employee stakeholders.

The roles of the three major stakeholder groups will to some degree be circumscribed by
resources available, and the responsibilities are in part framed in legislation and in part
determined by the policies, codes, and management and operating structures which pertain
to the particular stakeholder groups.

Other stakeholders will need to be included when discussing specific issues.
RESPONSIBILITIES OF THE STAKEHOLDERS

Preliminary

The functions or elements which are critical in achieving minesite health and safety goals
cover a considerable range in detail, but all may be grouped under three broad headings.

Knowledge

This includes all aspects of information on the hazards inherent in the operation, and the
assessment of and means for control of the associated risks. The requirement goes beyond
technical capacity, to the necessity to develop the understanding that risk is a social
construction rather than a precisely measurable physical quantum,

Capacity

By this is meant the necessary capabilities which must be established within the enterprise
and engendered (by training and management and supervision) within the workforce to
identify hazards and carry out all functions competently, so that risks are managed to levels
as low as practicably achievable.

Motivation
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commit to the principle that all injuries are preventable. It is a function of effective
leadership and acceptance of the DuPONT precept that all injuries are, in the final analysis, a
consequence of management failures.

As Robens put it — “So far as the first of our prerequisites is concerned — awareness — the
cue will be taken from the top.” --—-

“Good intentions at boardroom level are useless if managers further down the chain and
closer to what happens on the shop floor remain preoccupied exclusively with production
problems.”

Employer Responsibilities

The employer, as the body with the most capacity and resources to establish and maintain
hazard identification and risk assessment and management, carries the major responsibility
for safe operation of the enterprise.

The duty of care obligations in the legislation require that the employer take all reasonable
measures for risk management, in terms of knowledge, capacity and motivation.

A range of motivators for safe performance, both internal and external in origin, can readily
be identified:

Community and employee expectations

Cost imperatives to the corporation

Personal legal liability of corporate management

Corporate pride (peer group pressure)

Industry associations

Trade union pressure

Safety legislation and the regulatory authority

Recognition of the development of safety management as a discipline

The existence of personal accountability for safety is also a factor in engendering a higher
level of awareness of corporate responsibility. In all but the most exceptional cases, each
person in a mining enterprise from the CEO down is in fact an employee, and so first and
foremost carries the individual accountability for safety prescribed in enacted law and
implicit in common law. Persons appointed to positions of statutory or corporate authority
carry additional responsibilities on behalf of the corporation (employer), and so are often
mistakenly thought of as the employer by employees. The mining employer is almost
invariably a body corporate.

A basic requirement in ensuring the effective discharge of the employer’s responsibility is
the establishment within the corporation of a clear understanding of exactly what the legal

and corporate accountabilities are, and the development of processes by which the
commitment to shoulder those accountabilities is evident.
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management of the corporation should be held accountable for acts or omissions of
obligations contained in relevant legislation unless they can establish that:

(a) the corporation contravened the legislation without their knowledge; or
(b) they were not in a position to influence the conduct of the corporation in the matter;

or

{c) they used all due diligence to prevent the contravention.

Neither the regulatory authority nor any other external party can be expected to have the
level of knowledge of a particular mine’s operating capacities and functions which is
developed within that mine.

Nor indeed should any such external body be expected to do so.

In accepting the authority from the corporation (employer) to exercise control on behalf of
the corporation, management and supervisory personnel must be fully conscious of their
vicarious responsibility for employees under their control.

A particular case of the exercise of this control concerns the process of contracting out
components of the mining function. This can be considered as a situation of shared
responsibility, but again, the principal is the party with maximum capacity for control and
must specify accountabilities with precision.

The legislation is normally framed so that final responsibility rests with the principal, and
can not be totally delegated nor abrogated.

However, the contractor, as an employer, (or self-employed person) retains the obligations
and responsibilities attached to that status in respect to its employees.

It is therefore of the utmost importance that both the contractual framework, and the exercise
of managing the contractor by the principal, are of the highest standard if safe performance
is to be assured.

Information in the form of guidelines is available from industry associations and regulatory
authorities on safety management with contractors.

Particular care is required in contracting out exploration work as it is usually carried out in
remote areas with minimal backup or assistance.

Training of staff, provision of appropriate equipment, (particularly communication and
emergency response capacity systems), and selection and control of contractors is critical to
safe performance.

Mining operations are generally constituted as a complex organisation, and the production
processes are often closely coupled and tightly paced.

It is therefore essential that the employer sets up a safety management system so that the
maintenance of safe performance is completely integrated into the production function,
rather than becoming a bolt on extra.
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A schematic of a typical safety management system is included in Figure 2;

A further aspect to which the employer (whether principal or contractor) must devote close
attention is the procurement of plant and equipment, consumables and materials, particularly
hazardous substances.

There is normally a legislated obligation, (together with a common-law obligation), on
manufacturers, suppliers, and importers, but a substantial onus remains on the user to
correctly specify fit for purpose plant, equipment and materials, and to take reasonable care
in identifying the potential hazards introduced, and mechanisms for control of associated
risks.

High standards are therefore necessary in the procurement process.
In respect of hazardous substances, checks on Material Safety Data Sheets should be made
and proprietary information not taken for granted. It may be erroneous, incomplete or

outdated.

The hierarchy of controls to be exercised on the use of hazardous substances is all the more
critical in the case of those which present an insidious danger.

Progressively the move towards the safety case approach should be adopted.
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A further DuPONT precept sums up the employer’s role.
“You get the level of health and safety which management demonstrates it will accept.”

Employee Responsibilities

The primary obligation for each employee is the accountability of the individual for safety
prescribed in the legislation and implicit in common law.

The obligation for the individual in general terms consists in taking reasonable care to
ensure his or her own safety and health at work, and to avoid adversely affecting the safety
and health of any other person through any act or omission at work.

The individual’s duty of care also includes compliance with reasonable directions from the
employer in respect to safety, the use of protective equipment, and an obligation to report
hazards and hazardous occurrences.

These are no more than common sense requirements on the face of it, but the obligations are
not always fully comprehended by new employees.

Nor are the consequences to other persons of actions, (or in some cases lack of actions), on
the part of individuals always anticipated by them.

An important principle which must be fully comprehended by individuals working in an
environment with high hazard potential is never to take anything for granted.

Consequently, there is an obligation on all employees to_fully acquaint themselves with their
role in the operation and the relationship of what they do to what is done by their fellow
employees.

Although a thorough process of induction and adequate training and job instruction and
supervision will normally provide a large measure of capacity for the individual to operate
safely, the individual employee should seek advice and assistance in the event of any
uncertainty.

This is available from a variety of sources, including supervisors, safety and health
representatives and safety professionals, the mining inspectorate and fellow employees with
recognised competence and experience, as well as trade unions.

It is essential to avoid undertaking functions which are beyond the individual’s competency,
or where there have been changes in the workplace or work system which are not fully
understood.

Each individual has the same risk management obligations as the employer, to a
proportionate degree; identify hazards, assess risks, act to eliminate or control those risks.

Apart from personal initiative and effort, the individual has recourse to the persons or
agencies referred to earlier, and must not hesitate to exercise that recourse.

9
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In the past the acts or omissions of an individual in respect to safe behaviour would impact
mainly on that person, but in the present systems, characterised by complex interactions,
serious or catastrophic consequences may impact on others.

Compliance with established safety systems is a primary responsibility for the employee.
This compliance is much more likely to be achieved if the systems and purposes are fully
understood and appreciated, through recognised involvement and a ready response to
meeting changed needs in a proper fashion.

The Regulatory Authority (Government)

If the regulatory authority is to be equipped and resourced to carry out its functions
effectively, the fallacious perception that it is established fundamentally to manage safety in
mines must be dispensed with.

Manifestly safety on mines can be established and maintained only by correctly planned and
directed joint interaction by management and the workforce, as clearly articulated by Robens.

That said, the role of the regulatory authority was also identified by Robens.

In brief the regulatory authority must approach its responsibilities in a structured and rational
manner.

The essence of this responsibility is to create a regulatory environment which allows a
controlled degree of self management within a legislative framework of regulations,
approved codes of practice, standards and guidelines.

This matter was recently summarised by the Director of the Health and Safety Executive in
the United Kingdom.

The approach to the task should be, (quote); -

Proportionate in the sense of setting standards and enforcing them in a way which matches
the degree of risk involved and the costs of reducing risks. We do not think that zero risk is
a realistic expectation for the human condition. ‘Life is a risk.’

Consistent in the sense of approaching comparable hazards in the same way regardless of
industry or company — and with all inspectors adopting the same kind of approach to
enforcement.

Transparent in the sense of making clear what is expected of businesses, and how we go
about enforcement. That puts a premium on good, clear, straightforward guidance.

Targeted in the sense of concentrating most effort on the most hazardous industries and
companies, on the biggest risks within those companies. We have nearly 3% million
businesses in the UK, most of them very small. We cannot hope to have face to face contact
with all of them. So we rely on self-regulation by industry. And when they visit, our
inspectors must also be willing to ‘walk by’ small things that may not be perfect, and go for
the big picture, the overall safety management, safety systems and safety culture.

10
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Machinery and technology are seldom to blame for accidents. And while individual
employees in the front line may trigger events and incidents, the underlying causes are
invariably the ‘latent’ failures in the organisation as a whole, for which management has
responsibility.

In the light of the Robens recommendations, and with the general support of the
stakeholders in most States of Australia, the regulatory authority is considered primarily as a
resource to be used in the effective promotion of safety in mining,

In essence, the role of the regulator. in ensuring that the mineral resources of the State are
managed for the benefit of the total community, is to:

1 ensure that there are clear expectations on the operations at mines; and

2 monitor that performance; and

3 facilitate change as necessary (whether by encouragement or by higher levels of
intervention).

To reiterate Robens, its primary objective is the prevention of accidents and ill health, and
promotion of progressively better standards at work through the provision of information
and skilled advice to industry, coupled with the enforcement of sanctions where necessary.

In order to carry out this role the regulatory authority requires an inspectorate well staffed,
resourced and trained for the tasks.

In addition to technical and professional capacities in mining, risk management and
occupational health, skills in communication, facilitation and group dynamics are essential.
These skills are necessary to promote compliance, and to drive continuous improvement.

To enforce compliance effectively when required, a high level of skills in accident
investigation, evidence gathering and instituting prosecution action are also necessary.

Perhaps the major asset of the regulatory authority is its ability to provide an overview of the
industry, and to collect, analyse and disseminate information in a timely and effective manner.

Greater use of national and global networking is required. There is great scope for effective
use of discussion databases (for example on the Web) as a ready means of rapidly sharing
successful systems and approaches and solutions to problems.

Information on hazard identification derived from the collective experience of industry, (on
a State, National and International basis), is of value to individual mines and in compilation
of guidelines and codes of practice.

Progressively, inspectorates need to move towards auditing of operations as the primary
inspectorate function, rather than continued reliance on walk-through inspections. The latter
are still necessary in particular situations and for small operations but their value is
comparatively limited in the current industry context. The auditing approach takes the
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This strategy will more readily accommodate a progressive move towards adoption of the
safety case approach by the mining industry, modified where necessary to cater for the
variable characteristics of operational development.

The major identifiable opportunities for improvement exist in networking capacity to share
information and reduce duplication of effort.

Consistency and conformity in the processes used by the Regulatory Authorities, and
adoption of conformable strategic plans will assist the industry to achieve continuous
improvement and reach very high standards.

Continuous self-assessment is necessary to ensure added value in the mix of intervention
strategies selected in addressing the differing operational types.

Other Stakeholders

Designers, manufacturers, suppliers, installers or providers of plant. substances and services
have direct roles in ensuring that the goods or services that they provide are inherently safe
and healthy. They also have roles in liaising on the appropriateness of standards and in

communicating on any hazards, risk assessments, risk controls, monitoring and reviews.

Employer and employee representatives also play a vital role in the setting of appropriate
standards, monitoring and any necessary changes.

Joint Responsibilities

The objectives of safe and healthy production can only be envisaged when all stakeholders
share a common understanding and respect for each other’s roles and responsibilities. A
combined effort in agreeing on:

[ the safety and health objectives;

. the approach which will optimise safety and health and which is best suited to the
mine;

. the deployment of resources including the acceptance of specific responsibilities;

® the measurement of the effectiveness of controls; and

. continual improvement measures.

J M Torlach
STATE MINING ENGINEER

26 November 1998

ZMES69CM/R
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