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Preliminary

The issues paper deriving from the Commonwealth Review of the Offshore Petroleum
Safety Case Regime has been examined to identify matters which are of actual or
potential significance for the MSI Act and its administration by MOD.

This summary is extracted from the attached more detailed consideration of the 80 dot
point issues referenced in the Commonwealth paper.

In that summary matters which are specific to Petroleum legislation and its regulation
(such as Commonwealth interaction and overlap), are designated not applicable.

Matters for Consideration/Action

Issues dealt with here are referenced to the section and question numbers on the attached
more detailed paper.

3.1 - Clarity and Comprehensiveness of Legislative Framework

Question 3

A nexus with the Commonwealth exists in the administration by MOD of mining safety
in the IOT agreement. However it is essentially the MSI Act adopted by the
Commonwealth for the purpose.

If mining commences in Western Australia offshore control areas, the State’s laws are
applied to mineral exploration and recovery, under Part 5.1 — Application of Laws of
the Commonwealth Offshore Minerals Act 1994.

Clarification of some aspects of this process by the Commonwealth Government is still
awaited by the Conference of Chief Inspectors of Mines.

3.2 — The role of the regulator in a safety case regime
Questions 4, 6, 7, 8 and 9

These matters are inter-related and some discussion is included in the attached paper.

In the case of plants or facilities of sufficient complexity and hazard potential to warrant &%~

a fully fledged safety case to be developed, there may be a need to make some provisions
in both Act and Regulations to give the required level of regulatory capacity to direct



[image: image2.png]appropriate design and process reviews and checks, by third parties if required, at the cost
of the proponent, prior to construction and commissioning.

It will not be possible for the Department to conduct a complete detailed check of every
aspect, but any matters identified as critical in our reviews or audits, prior to construction
or during commissioning, may need to be handled in this way.

Section 45 can be used when a plant is operational, but authority may have to be provided
for a forward projection of apprehended risk by the regulator.

3.3 - Balance of Prescriptive and Objective Regulation

Question 16

In verifying safety case compliance, audits by MOD will include a review of internal or
other third party audits.

4.6 - Design and Construction Validation
Questions 56 to 60

The matter of design and construction validation of classified plant is currently under
consideration in the review of regulations.

Consideration of third party review of major hazards in operating systems is referred to in
Section 3.2 above.

Concluding Comment

The focus in offshore petroleum operations is on major hazards and their risks, and hence
the Safety Case approach.

The risks of injury and harm to health of employees from every day events on an individual
basis tend to be lost sight of in this highly structured process approach to safety.

Moreover, there is a tendency in the paper to place undue emphasis on the role of the
regulator in the prevention of disastrous events, and on managing safety in the operating
process to a considerable degree.

This can be construed as a backward step to the extent that the enterprise may be seen to
shed or at least share some of the responsibility.

In the mining sector, the Safety Case approach must be kept in perspective, as part of the
total safety management responsibility for the enterprise.

JM Torlach
STATE MINING ENGINEER
4 April 2000

ii
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3.2

3.2.1

3.2.2

REGULATORY EFFECTIVENESS
Clarity and Comprehensiveness of Legislative Framework

Does the legislative framework provided by existing Acts and Regulations provide
effective and efficient regulation of safety in offshore waters? E.g. Provide a clear
mechanism for investigations of all incidents and a basis for prosecutions where
warranted?

The MSI Act is clear in its intent and purpose and is supported by an adequate
framework of regulations. Deficiencies identified to date will be rectified over
the next 18 months; (refer Section 4 - IMPLEMENTATION EFFECTIVENESS).

Does the legislative framework require clarification to remove duplication and
overlap between Commonwealth and State/NT legislation?

Not applicable. However the current ANZMEC Mining Safety Taskforce agenda
includes a focus on greater national conformity in mining safety legislation in the
State and Territory jurisdictions. This will stop short of “template legislation™.

Are the State/NT provisions called up through the Petroleum (Submerged Lands)
Act 1967 consistent with Commonwealth legislation?

Not applicable. Reference is made in the Summary to offshore mining and the
nexus with the Commonwealth.

‘What is the role of the regulator in a safety case regime?
Co-Regulation

What should be the role of the regulator in a safety case regime, i.e., to what
extent should the regulator be involved in challenging and validating the work
and decisions of the operator?

The role of MOD should continue to involve a critical review of the Project
Management Plan; (and of a safety case equivalent where one is developed).
Identified deficiencies will continue to be challenged. Detail design or process
reviews will continue to be third party requirements.

Should the involvement of the regulator in the safety case process be limited to
audit and investigation activities?

Answered in 4.

“Acceptance”, “Approval”, etc
P pp
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3.3.1

Does regulatory acceptance/approval of a safety case imply that it will be of a
higher standard than if the regulator merely acknowledges that it has been
prepared?

Experience in dealing with PMP’s to date shows that critical review leading to
acceptance (or noting) results in a more robust process. MOD will not have the
capacity to carry out a line by line review of detailed safety cases for large and
complex plants of the type now being developed. It will however, have the
capacity to target the most critical functions, and apply pressure for third party
review where it is considered necessary.

It is doubtful if Section 45 could be applied on a forward projection and some
consideration may be needed in the MSI Act revision to create heads of power for
some regulatory direction if needed; (a proactive Section 45 type provision
empowered in regulations).

Should regulators be “accepting” (i.e. the adequacy of) safety cases or should
they be merely acknowledging that it has been prepared?

Acceptance is necessary and appropriate. In the case of production mining the
PMP will evolve as the mine develops and it would be stretching a long bow to
try to attach responsibility to the regulator for any deficiencies which are
subsequently manifested.

Similarly with Safety Cases the due diligence obligation is with the proponent.
The regulator should accept (but not approve or endorse) after a critical review as
outlined above.

Design Aspects

Is the input of Australian regulatory agencies at the facility design stage of a
safety case adequate?

Probably not in the case of large and complex plants with a high hazard potential,
(refer to the discussion above). In respect of the more traditional functions and
processes, the present legislation is adequate and the regulator need not seek
detailed or extensive input at design/planning stage.

Should Australia have a legislated requirement for submission of a design safety
case?

In respect of operations warranting a Safety Case the legislative action indicated
above in 6 should provide capacity to deal with the design aspects.

Balance of Prescriptive and Objective Regulation

Prescriptive vs Objective-Based
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The industry in Western Australia (employers and employees) continue to endorse
a substantial framework of regulations supporting the broad obligations in the
Act. Although the current amendments to the regulations will place more onus on
the employer (and others), the bulk of the regulations remain objective-setting in
nature. The regulations are themselves supported by Guidelines and Codes of
Practice; (these are by definition not prescriptive). ‘

11 What (if any) elements of the safety case should be prescribed in legislation?

Setting aside the present PMP, the possible need for Act provisions has been
mentioned earlier; (refer 6 and 9).

12.  Does the presence of some prescriptive elements make the safety system more or
less effective?

More effective.

13.  Are there any elements which are currently prescribed in legislation which should
not be?

The current targeted review of regulations will further reduce the regulator’s
involvement in some areas.

3.3.2 Regulatory Audits

14.  Are regulatory audits the most effective mechanism for verifying safety case
compliance?

Yes. For PMP and Safety Case aspects.
15.  Are regulatory audits effective?
Yes. Experience to date demonstrates their worth.
16. What alternatives are there to audits for verifying safety case compliance?
None. Audits by the regulator will include a review of internal and other third party audits.
3.4  Regulatory Oversight
3.4.1 Regulatory Funding

17. What is the optimal model for funding petroleum regulatory oversight in
Australia?

Not applicable.
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18. Under what circumstances (if any) is it appropriate for regulators to participate
as a member of an industry investigation team rather than conduct an
independent accident investigation?

DME inspectors operate independently in carrying out functions under the
legislation, but require provision of reports from industry enterprises where
appropriate, and may make use of this information in giving directions or taking
other action.

19.  When should it be mandatory for the regulator fo conduct an independent
investigation?

An independent investigation is necessary in cases of fatality or serious injury, or
high potential incident deemed sufficiently critical.

3.5  Regulators Based in Pro-Development Portfolios

20.  How can the potential conflict of interest between regulation and facilitation of
resource development be best managed?

The MOD is not involved in facilitating resource development. Titles and other
issues are dealt with by a separate Division. The Department as a whole promotes
the prospectivity of the State, and not individual enterprises or sectors of industry.

3.6  Regulator Capability and Consistency

3.6.1 Regulatory Expertise and Qutsourcing

21.  What (if any) regulatory functions is it appropriate to outsource?

No decision making or compliance/enforcement directed activity. Audits
functions will progressively be outplaced. Accident/incident investigations
remain a core function for MOD.

22.  What inhouse technical and human resource capacity should the regulator
possess in order to effectively satisfy its responsibilities and the reasonable
expectation of the community?

The community expects the Government to regulate mine safety effectively and

maintain the necessary level of expertise to do so. The level of resources must
remain appropriate to the task. The mix required may change.
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What (if any) are the safety implications of outsourcing?
The risks in outsourcing/outplacement of regulatory functions include:

conflict of interest (real or perceived)

integrity of contracted services

- loss of control on both quality and priorities

- loss of experience opportunities and expertise development for core staff’

Does the current level of regulatory activity and capability meet stakeholder
expectations?

In general terms it does, as gauged by both stakeholder feedback on tripartite
representative bodies, and surveys conducted by MOD.

Regulatory Consistency

Are there inconsistencies in the State/NT administration of the safety case
regime?

If so, does this impact on the effectiveness of the safety case regime?
Not applicable.
Integrating Environment, Health and Safety Regulation

Will merging environment and safety into a single safety and environment case
actually improve the management of safety?

Should there be a single occupational health, safety and environment case or
should safety cases remain focussed on major hazards and potential major
accident events?

Not applicable.

Commonwealth Role

Is the Identified Commonwealth role appropriate?

Does the present level of Commonweaith involvement meet stakeholder
expectations?

Does the Commonwealth safety area have the capability to meet its charter?

Not applicable.
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4.2

40.
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IMPLEMENTATION EFFECTIVENESS

Impact of the Safety Case Regime

Heightened awareness of risks throughout the industry

A more structured decision making process

Targeting of risk reduction efforts

Safety Management System improvements

An improved safety culture

Are objective based regulations appropriate for the offshore petroleum industry?
Are safety cases in totality living documents or just the SMS?

Are safety cases actually improving safety or are they only a cost of business?

Not applicable, as the issues relate just to the Safety Case Regime as the primary
regulatory control.

Setting and developing standards of design and operation

Are there sufficient acceptable standards, codes of practice and guidelines to
Jorm the basis of a robust safety management system for operators?

There is a substantial range of guidelines available. Further Codes of Practice are
under consideration, by development or adoption. Material developed in other
agencies and States is referenced.

Additional material is developed on the basis of identified need through the
MOSHAB process.

If there are not, which areas are lacking and who should be involved in their
development and endorsement?

The ongoing requirements for competency based training is dealt with through the
ITABs. MOSHAB has a monitoring role.

If international standards, codes of practice and guidelines are adopted, do these
reflect the Australian conditions, and are they cost-effective in Australian
applications?

International Standards Codes and Guidelines may be considered when
developing or reviewing State/National materials.
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Lack of Defined Performance Standards in the Safety Case

Should safety case legislation explicitly require where operators should have
appropriate performance standards against which regulators can assess safety
case compliance?

For some functions minimum performance standards are set by requirements in
the regulations.

The MODAMS Audit system provides an ongoing assessment of performance
against standards set by MOD.

Performance Measurement of the Safety Case Regime

What are the elements that are fundamental to the effectiveness and efficiency of
the safety case regime?

Are these elements measurable?

What are appropriate performance indicators to measure performance and
identify whether or not continuous improvement is occurring?

How can such a performance measurement framework be best implemented to
provide consistent performance measures across industry?

Are there some common performance indicators that will allow international
bench-marking, including between regimes?

Not applicable.
Employee Involvement

Inwhat aspects of the safety case is it essential to involve the workforce, and what
is the best way of ensuring that they understand and use it?

Should legislation identify key areas where employees should be involved in the
safety case?

Is it necessary to train all employees in all aspects of the safety case?
Are participative workshops and weekly safety meetings sufficient?

Are the majority of employees really interested? Can they be motivated to engage
in this process?

How can the regulator be confident that the operator is sufficiently and effectively
involving the workforce throughout the life cycle of the safety case?
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49-55 Not applicable; specific to Safety Case.

However, the MSI Act 1994 requires consultation and involvement of employees
and S & H Reps in all aspects of safety management.

4.6  Design and Construction Validation

56.  What should the scope of design validation be?

57.  What should the scope of construction validation be?

38.  Who is considered competent to validate?

59.  When should validation take place and how often thereafter?
60.  Can operators self validate?

56-60 The issues of design and construction validation is currently under consideration
in a review of the regulations.

The question of third party review of major hazards in operating systems has
earlier been raised for consideration in legislative review.

4.7 Cost Pressures

61.  Are cost pressures impacting on the effectiveness of safety management
arrangements?

There are concerns over staffing reductions and loss of core expertise in some M
areas. There is little capacity to release persons for training, and fatigue
management is identified as an issue of concern.

62. What (if any) mechanisms are available to determine an appropriate level of
safety related expenditure (design review, maintenance, training, resources etc)?

These are matters for the enterprise. MOD’s resources will be limited to
identifying and correcting obvious or identified deficiencies.

4.8 Cultural Issues

63.  Have practices and attitudes improved as a consequence of the implementation of
the safety case regime?

Not applicable.
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Industry Surveys (e.g. MCA).
MOD Audits can provide an indicator at the enterprise level.

65.  What tools do we have at our disposal to promote positive change in work place
safety culture?

A range of promotional activities is undertaken, both by the Department and
jointly with industry, and MOSHAB supports the need to drive a continuously
improving safety culture.

4.8.1 Corporate Liability

66.  How can organisations adopt a philosophy of continuous improvement bearing in
mind the possible legal consequences of admitting deficiencies in its current
practices?

MOD does not seek to take enforcement action on reported deficiencies unless
culpable negligence is evidenced.

4.8.2 “No Blame” Culture
67.  How cana “no blame” culture be best implemented?

At enterprise level benchmarking of successful applications of these principles
across industry provides a driver.

68.  Isthe legal system conducive to the development of a “non-blame” safety culture,
and if it is inconsistent, how can it be changed?

(Refer 66 above).

69.  Is the potential for prosecution by the regulator contradicting/impeding the
development of a no-blame culture?

No. It is not used in this manner.
4.9  Cost of compliance

70.  How can a balance be achieved between satisfying the documentary requirements
of the regulator and optimising the safety outcome?

The effectiveness of a safety case is necessarily subject to review at the
commissioning stage, when the employees who are to operate the plant are
normally first introduced to the process; (subject to normal induction and pre-
commissioning training).
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If employee concerns on identified deficiencies are not met, the MOD
Inspectorate can act to direct rectification.

In complex situations, Section 45 of the MSI Act may be invoked.

Consistency of Risk Assessment Methodology, Assumptions and Acceptance
Criteria

Quantitative Risk Assessment
Does the use of significantly different risk assessment methodologies and
assumptions in developing FSAs across the industry compromise the validity of

QORA as a decision making tool?

Is it reasonable for the regulator to accept proprietary “blackbox” data when the
premises and assumptions cannot be validated?

To what extent should risk assessment methodologies remain consistent across the
industry?

Is it appropriate to compare FSA results across facilities?
What can be done to improve confidence in QRA results?

Not immediately and directly applicable across the diversity of major hazard
facilities in mining.

MOD is working towards establishment of more readily quantifiable risk criteria.
Risk Acceptance Criteria
Should there be consistency across the industry in the use of acceptance criteria?

Would it be appropriate to regularly review ALARP criteria to keep up with
improvements in QRA?

If a particular set of risk assessment criteria is agreed by an operator and the
regulator for a particular facility, is it reasonable to transpose this threshold to
the operator’s other facilities, and similarly, does its acceptance by the regulator
signal a common benchmark for other operators to meet?

Would prescribing risk acceptance criteria prevent operators from utilising new
information and developing new and more accurate acceptance criteria?

Would it be desirable to adopt a uniform Implied Cost of Averting a Fatality scale
across the industry?

(Refer.above 4.10.1)
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